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APPOINTING A GUARDIAN IN YOUR WILL

Imagine the following scenario: John and Jane Williams have gone out for the evening
leaving their children with a baby-sitter. On their way home, both John and Jane are
killed in a traffic accident. For one reason or another, neither John nor Jane has made a
Will and both of them have a variety of relatives, each of whom thipks himper herself the
best choice as guardian for the children. Now what?

Since guardianship has not been formally addressed, upon t
dll(]

Will is not necessarily conclusive, the legis i gictions supports the
wishes of the deceased.

the Court will pay
out his or her share, no arge allamount that may be. Most parents would not
itles to set up trusts for educational purposes or

that may have special meaning to
cerns and more can be dealt with in even the simplest of

In the case of Johmdahd Jane’s children, once a person is appointed by the Court as their
guardian, an Application must be made if that guardian also wishes to become guardian
of the children’s property. Since there are no testamentary instructions to be guided by (or
protected under),

for distribution at their majority — a position of
obvious conflict of interest.

In even the simplest of Wills, most trust provisions provide for staged distributions of
capital, for example, one-third at age 21, one-third at age 25, and the remainder at age 30.
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There are usually generic provisions that provide the executor (who is also the trustee of
your will) discretion to

In a Will, the executor also may be
given discretion regarding the sale, distribution or retention of any personal assets.

Most importantly,

people, not only does the conflict
disappear but so too does the uncertainty regarding administration of thedrust assets
(which falls to the trustee) since much of this will be covered under the vari
boilerplate provisions of a Will. The guardian then becomes
concerns.

In practice, parents are usually advised to select

considering
potential burden of
drafted to encourage
guardians to spend estate money and not the at guardians may somehow
feel duty-bound ;
. encouraging them to

put aside their otherwise well-

osing parents, a well drafted Will can ensure
wantito care properly for children left as orphans

B7 Page 2 of 2

Copyright © 2015
All Rights Reserved



